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_IN PRACTICE

WORKERS’ COMPENSATION

By JON L. GELMAN AND LEWIS L. HELLER

tive consequences. Fitch Inc.'s

World Trade Center Tragedy Creates — reuerce oou ecens somrae

I = Kemper from A to A—_and placed the

Gomplex Workers® Gompensation ISSUBS  comeror e vecr s uer
flood of Trade Center related claims.

Workers' Compensation programs. At a difficult time for all Claimants will initially be confront-

Americans, the road to benefits will be ed by jurisdictional issues. Many

C|a|ms have been estimat_ a twisted and byzantine labyrinth. employers at the World Trade Center
The scope of this disaster is stag-were multinational and/or multi-state

I il gering. Workers’ compensation claims corporations, and many employees
ed n the range Of $1 bll have been estimated in the range of $lwere interstate commuters or foreign
|i0n to $6 b|”|0n billion to $6 billion. The World Trade nationals. Many claims will raise dual-

Center alone housed 50,000 employeegurisdiction issues as claimants seek the
and 430 businesses, including manymaximum recovery available under the

he World Trade Center tragedy premier financial tenants who were law. Most compensation acts base juris-
Twill prove the greatest challenge largely self-insured. The range of diction decisions on such factors as

that has yet confronted the U.S. claims for both physical and mental dis- place of contract of hire, place of
workers’ compensation  system. ability will extend well beyond the employment or the employer’s place of
Horrible and catastrophic events such aghysical bounds of the Twin Towers and business.
occurred on Sept. 11, 2001, were nevempervade workplaces in numerous juris- These factors have been liberally
contemplated in the legislative crafting dictions, both in the United States andconstrued in favor of granting jurisdic-
of our nation’s social, remedial insur- around the globe. tion, as most states have a legitimate
ance paradigm. Amid grief, sadness and  The New York workers’ compensa- interest in the health, well-being and
despair, the injured workers and theirtion insurance market is shaped in largerecovery of employees and a public pol-
dependents are being directed to filepart by five major insurance carriers: icy to provide benefits to dependents.
claims through this traditional adminis- American International Group, 13.59 The presumption of an employment
trative system, which has been percent market share; Liberty Mutual relationship is sufficient for New Jersey
enhanced by a complicated series oflnsurance Company, 9.82 percent;law to apply, even if a contract of
collateral and emergency entitlement Travelers/Citigroup Company, 8.31 per- employment is not entered into in New
cent; CNA Insurance Company, 8.24 Jersey. That presumption is not over-

Gelman practices in Wayne and is thepercent; and Kemper Insurance come even if the employee subsequent-
author of Workers’ Compensation Law Company, 6.96 percent. The financial ly performs some work outside the state
(West Group 2000). Heller is a partner at stabily of some of the insurance compa-of New Jersey, and even if the injury
Brecher Fishman Pasternack Popishnies have come under scrutiny. occurs outside the state of New Jersey.
Heller Rubin & Reiff in New York City and Kemper, one of the 20 largest prop- In  Phillips v. Oneida Motor
is the national chairman of the workplace erty/casualty insurance groups in theFreight, Inc, 163 N.J. Super. 297 (App.
injury litigation group and former presi- United States and a leading provider ofDiv. 1978), the employee resided in
dent of the Workers’ Compensation Barworkers’ compensation insurance, hasPennsylvania, the original employment
Association. already begun to experience these negaeontract was entered into in
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Pennsylvania and the accident occurreccourts have become increasingly chal-dependency benefits include a maxi-
in New York. However, the injured lenged with problems of choice of law. mum dependency compensation rate of
worker either began or concluded eachSometimes the courts have to go$400 per week for the remainder of the
job in New Jersey, he slept in New beyond the traditional tests (site of dependent’s life. The dependency bene-
Jersey during the work week, his equip-injury, site of contract or site of employ- fit is apportioned between a spouse and
ment was in New Jersey and his pay-ment) to determine which forum’s law minor dependents. If the spouse remar-
checks were from New Jersey. Theshould be applied. The courts have con-ies, the benefits are terminated after
court concluded that the facts were suf-sidered fairness to claimants in select-two years. Minor dependents would
ficient to vest workers’ compensation ing an applicable law. continue to receive $400 per week until
jurisdiction in New Jersey. Two major considerations in New age 18 (23 for a student attending
Generally, adequate contacts with Jersey are the public policy demand thatschool), except if the minor is disabled.
the state are necessary to confer juristhe injured employee be cared for ade-New York also provides for a funeral
diction. Business executives who travel quately within the New Jersey and the allowance, which is $6,000 for funerals
from state to state and are unable to
establish a centralized or fixed employ-
ment situs are deemed to have insuffi
cient contact, and the state will lack

jurisdiction over the employee’s claim. .
Modern workers compencaticszoa . THG federal government has enacted an alternative compensa-
(West Group) 2001.

Since the principal site of the ter- iONl program — the ‘September 11th Victims Compensation

rorist activity was New York, it will
Obviously have jurisdiction. As a matier Eypf of 2001" — in lieu of the traditional remedies afforded
of constitutional law, a state has juris-
diction to award workers’ compensation RN R
benefits to an employee injured within |1V “Ie l:“"I l"sm:e SVS‘ﬂm-
its geographical boundaries. However
this does not necessarily bar a dual
jurisdictional claim in another state.
Where the employer and employee mandatory nature of workers’ compen-in New York City or geographically
were Connecticut citizens and the sation in New Jersey. Sedlilson v. adjacent areas. The N.Y. State Workers’
injured worker sustained the accident inFaull, 27 N.J. 105 (1958). Compensation Board has initiated pro-
New York, the employee was permitted Most workers’ compensation cedures to expedite the disposition of
to receive compensation benefits understatutes include their own choice of law these cases, including suspending the
the Connecticut compensation act andprovision and cover out-of-state death certificate requirement for fami-
the attorney was permitted to obtaininjuries. The traditional choice of law lies seeking benefits.
fees under Connecticut law. Séelette  rules are not applicable since workers’ New Jersey dependency benefits
v. Armonk Assoc., L,P872 F. Supp. compensation is neither tort nor con- are computed based on a percentage of
1279 (1995, SD NY). tract. Even though a policy may have athe deceased worker’'s wages. The rates
Many World Trade Center workers multi-state endorsement, an employercommence at 50 percent of wages for
were employees of the Port Authority of may deny compensability in one juris- one dependent and increase at the rate
New York & New Jersey. Although the diction but admit it in another. of 5 percent for each additional depen-
Port Authority is an interstate compact In many instances, collateral sourcedent to a maximum 70 percent of wages
agency, this fact alone does not conferpayments for medical expenses — thatfor five or more dependents. The maxi-
dual jurisdiction in New Jersey as well is, payments made by someone othemum benefit is $591 per week. On
as New York, since the site of the than the workers’ compensation carrier remarriage, the surviving spouse is enti-
tragedy was in New York City. If an — become a significant reimbursementtled to receive the remainder of the
employee of the Port Authority worked issue. If uncompensated rescue volun-compensation that would have been due
at sites in New York, lived in New York teers have been treated without chargehad the remarriage not occurred or 100
and has not entered into a contract ofthe workers’ compensation carrier is nottimes the amount of the weekly com-
employment in New Jersey, a workers’ responsible for reimbursement. Under pensation paid immediately preceding
compensation claim cannot be asserteddome state statutes, if an insurer othethe remarriage, whichever is less.
in New Jersey. Se€onnolly v. Port than the workers’ compensation insur- Dependents entitled to benefits for
Authority of New York and New Jersey ance carrier provides for payment, thelife include the surviving spouse (unless
317 N.J. Super. 315 (App. Div. 1998). collateral insurer is entitled to reim- remarried), parents and stepparents.
Recognizing that employment rela- bursement. See N.J.S.A. 34:15-15.1 andAdditionally, dependency status is con-
tionships are becoming more geograph-N.Y. Workers Comp Law 13(d)(1). ferred on certain individuals under 18
ically complex as a result of interstate Workers’ compensation benefits years of age and over 40 years of age,
and international relationships, the vary from state to state. New York full-time students to age 23 or physical-




166 N.J.L.J. 108 NEW JERSEY LAW JOURNAL, OCTOBER 8§, 2001 3

ly or mentally impaired individuals. vides that “payment [is] to be made not who will administer the program and
New Jersey provides for a maximum of later than 30 days after receipt of ...cer-promulgate all procedural and sub-
$3,500 for funeral expense reimburse-tification.” PL 107-37 (HR 2882) Sept. stantive rules governing the payment
ment. 18, 2001, 115 Stat 219. of benefits.

Additional remedies are available The federal government has enact-  Myriad unanswered and multifac-
to public safety officers and rescue ed an alternative compensation programeted questions exist concerning the fed-
squad and ambulance crew membersn lieu of the traditional civil remedies eral program, including questions
who died as the direct and proximate afforded by the civil justice system. The involving collateral source payments —
result of an injury sustained in the line “September 11th Victims state workers’ compensation benefits.
of duty. See 42 U.S.C.A. § 3796. The Compensation Fund of 2001” provides Aviation law experts will intensely
Public Safety Officers’ Benefits Act of an alternative remedy for those who debate whether injured workers and
1976 authorized the Office of Justice elect an administrative procedure for their dependents should seek additional
Programs to provide these benefits andbenefits and opt out of the standard avi-benefits under this program.
to assist the families of these public ation law tort remedy that would afford Many attorneys will understand-
safety officers. The benefits are payablea trial by jury and the potential recovery ably look with little favor on abandon-
to the surviving spouse, children or par- of punitive damages. See PL 107-42,ing the option of trial by jury. Another
ents of the officer and are not subject toSept. 22, 2001, Slip Copy. disadvantage is the lack of provision for
state workers’ compensation offset. The program provides for com- punitive damages in light of repeated

Recently enacted legislation pro- pensation to any individual (or rela- and documented failures of airline secu-
vides for expedited payment of certain tive of a deceased individual) physi- rity systems. The apparently interna-
benefits in cases where death or catacally injured or killed as a result of tional nature of the terrorist network
strophic injury to public safety officers the terrorist-related aircraft crashes ofresponsible for the tragic events is like-
was connected with the terrorist attacksSept. 11, 2001. The U.S. Attorney ly to raise additional complex issues of
of Sept. 11, 2001. The legislation pro- General will appoint a Special Master, national and international law.



